IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VERA W LBURGER SANZO, : ClVIL ACTI ON
Plaintiff, :
V. : NO. 00- 2534

ELK MOUNTAI N SKI RESORT, | NC.,
and JOSEPH P. MOORE, JR., :

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. SEPTEMBER 28, 2000
Before this Court are the Mdtions to Dism ss or Stay
the Proceedings filed by Defendants El k Mountain Ski Resort, Inc.
(“Elk Mountain”) and Joseph P. More, Jr. (“M. Moore”).
Plaintiff Vera WI burger Sanzo (“Ms. Sanzo”), a sharehol der of
El k Mountain, sued Elk Mountain and M. More, its president, for
the following: (1) declaratory judgnent and injunctive relief
agai nst both defendants; (2) breach of fiduciary duty against M.
Moore only; (3) tortious interference with contractual relations
against M. More only; and (4) civil conspiracy agai nst M.
Moore only. For the reasons that follow, this action is stayed
until resolution of the pending action in the Montgomery Court of

Common Pl eas captioned as More Mtors, Inc., et al. v. Beaudry,

et al., Number 00-04728.
| .  BACKGROUND.

Ms. Sanzo, along with her sister and brother-in-I|aw,



Rose W/ burger Beaudry and Gerard J. Beaudry (“the Beaudrys”),
own a bl ock of 29,000 shares of Elk Muntain stock.! They
received an offer from Thomas Karam (“M . Karani), a non-
sharehol der, to purchase no less than all of their conbined
shares for $2,100,000.00. This amount of shares would give M.
Karam enough interest in Elk Mountain to enable himto elect two
of its directors.

El k Mountain’s bylaws contain a right of first refusal
provi si on whereby a sharehol der nust first offer any shares she
is contenplating selling to the corporation. |[|f the corporation
does not buy the shares, the sharehol ders have the opportunity to
purchase those shares. Elk Muntain declined to buy the
proffered shares. However, three individual sharehol ders, Mbore
Motors, Inc., which is a conpany owned by M. More, and Anne
Wl cox and Elizabeth Mahoney, who are M. More’s daughters,
(collectively hereinafter “the individual shareholders”), offered
to buy a total of 8100 of the proffered shares, each purchasing
up to an anount of shares proportionate to its or her ownership
of the corporation, as allegedly permtted by the bylaws. Ms.
Sanzo and the Beaudrys refused these offers, stating that their

of fer was conditioned on the sale of all 29,000 shares or

1 O the 29,000 shares, Ms. Sanzo and Ms. Beaudry each
own 13,000 shares, and M. Beaudry owns 3,000 shares.
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nothing.? Ms. Sanzo and the Beaudrys then accepted M. Karanis
of fer; however, title to the shares has not yet been transferred
to M. Karam Instead, the individual shareholders filed suit
agai nst Ms. Sanzo and the Beaudrys in the Court of Common Pl eas
of Montgonery County, Pennsylvania, seeking an order declaring
that Ms. Sanzo and the Beaudrys nust transfer 8100 shares to
them M. More and Elk Mountain are not parties to the state
litigation. However, Elk Muwuntain has indicated it wll not
register title to the shares until a determnation of title has
been made by the state court.

Approxi mately ei ght weeks after the state court suit
was filed, Ms. Sanzo, w thout the Beaudrys, filed this case
against M. More and El k Mountain seeking declaratory relief and
an injunction, essentially to force Elk Mountain to register the
shares to M. Karam She also alleged that M. Mbore
orchestrated the individual shareholder’'s efforts to force Ms.
Sanzo to transfer 8100 shares of stock to them The only basis
for jurisdiction in this case is diversity, since all the clains
are under state law. Ms. Sanzo did not join the Beaudrys as
plaintiffs in this case. Their presence woul d have destroyed
diversity. Moreover, the individual sharehol ders are not naned

defendants in this case.

2 Selling only 8100 shares woul d divest Ms. Sanzo and the
Beaudrys of the ability to elect two El k Mountain directors.
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1. DI SCUSSI ON.

A. Decl aratory Judgnent.

In Count | of her Conplaint, Ms. Sanzo requests a
j udgnent agai nst M. More and El k Mountain declaring that she is
entitled to transfer her 13,000 Elk Mountain shares to M. Karam
and an order directing Elk Mountain to register the shares in M.
Karamis name. (Conpl. at p. 12). El k Muntain and M. Moore
have noved to dismss this action or to stay it pending
resolution of the state court action.
The Decl aratory Judgnent Act provides
In a case of actual controversy within its jurisdiction
any Court of the United States, upon the filing
of an appropriate pleading, nmay declare the rights and
other legal relations of any interested party seeking
such decl aration, whether or not further relief is or
coul d be sought. Any such declaration shall have the
force and effect of a final judgnent or decree and
shal | be reviewabl e as such
28 U.S.C. § 2201
Were parall el state proceedi ngs present the
opportunity to adjudicate the sane state | aw i ssues as those
presented in an action for declaratory judgnment, a district court

acts within its discretion in staying the action. WIton v.

Seven Falls Co., 515 U S. 277 (1995)). In Wlton, the United

States Suprene Court exam ned the “unique breadth of a district
court’s discretion to decline to enter a declaratory judgnment.”
Id. at 287. The court expl ained that

Since its inception, the Declaratory Judgnent Act has
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been understood to confer on federal courts uni que and
substantial discretion in deciding wether to declare
the rights of litigants. On its face, the statute
provides that a court “may declare the rights and ot her
| egal relations of any interested party seeking such
declaration,”. . . . The statute’s textual conmm tnent
to discretion, and the breadth of | eeway we have al ways
understood it to suggest, distinguish the declaratory

j udgnent context from other areas of the law in which
concepts of discretion surface . . . . W have recently
characterized the Declaratory Judgnent Act as “an
enabling Act, which confers a discretion on the courts
rather than an absolute right upon the litigant,”.

When all is said and done, we have concluded, “the
propriety of declaratory relief in a particular case
wi || depend upon a circunspect sense of its fitness

i nformed by the teachings and experience concerning the
functions and extent of federal judicial power.”

* % *

[T]here is nothing automatic . . . or obligatory about
the assunption of “jurisdiction” by a federal court to
hear a declaratory judgnment action . . . . By the

Decl aratory Judgnment Act, Congress sought to place a
renmedial arrow in the district court’s quiver; it
created an opportunity, rather than a duty to grant a
new formof relief to qualifying Iitigants. Consistent
with the nonobligatory nature of the renedy, a district
court is authorized, in the sound exercise of its
discretion, to stay or dism ss an action seeking a

decl aratory judgnent before trial or after al

argunents have drawn to a close. In the declaratory
judgnment context, the normal principle that federal
courts should adjudicate clains within their
jurisdiction yields to considerations of practicality
and wi se judicial adm nistration.

Id. at 287-288.

When a declaratory judgnent is sought while a simlar
state action is pending, district courts should | ook disfavorably
upon “any attenpt to circunmvent the | audabl e purposes of the

[ Decl aratory Judgnent] Act, and seek to prevent the use of the



decl aratory action as a nethod of procedural fencing, or as a
means to provide another forumin a race for res judicata.”

Terra Nova Ins. Co., Ltd. v. 900 Bar, Inc., 887 F.2d 1213, 1225

(3d Cr. 1989)(citation omtted). The district court should
consi der whether the issues being decided in the state court are
simlar enough that it would be indulging in “gratuitous
interference” if it allowed the matter to proceed, and “whet her

t he questions or controversy between the parties to the federal
suit . . . can be better settled in the proceeding pending in the

state court.” Brillhart v. Excess Ins. Co. of Anerica, 316 U.S.

491, 495 (1942).

In Brillhart, the United States Suprenme Court
instructed that, in considering whether to decline to exercise
jurisdiction over a declaratory judgnent action where a parallel
state action is pending, a district court should “ascertain
whet her the questions in controversy between the parties to the
federal suit[] . . . can be better settled in the proceeding
pending in state court[]”, assess “the scope of the pending state
proceedi ng and the nature of the defenses open there [],” and
eval uate “whether the clains of all parties in interest can
satisfactorily be adjudicated in that proceedi ng, whether
necessary parties have been joined, [and] whether such parties
are anenable to process in that proceeding, etc.” NyLife

Distrib., Inc. v. The Adherence Goup, Inc., 72 F.3d 371, 377 (3d




Cr. 1996)(citing Brillhart, 316 U. S. at 495.)
In addition to the factors set forth in Brillhart, in

Terra Nova, the United States Court of Appeals for the Third

Circuit set forth the followng factors for a court to consider
i n deciding whether to exercise discretion under the Declaratory
Judgnent Act: (1) the likelihood that the declaration wll
resol ve the uncertainty of obligation which gave rise to the
controversy; (2) the convenience of the parties; (3) the public
interest in settlenent of the uncertainty of the obligation; and
(4) the availability and relative conveni ence of other renedies.
Id. at 1224.3

In the instant case, Ms. Sanzo’'s declaratory action
and the state action both necessitate an interpretation of the
El k Mountain bylaws. Specifically, this Court is being asked to
find that Ms. Sanzo conplied with the right of first refusal
provision, and is therefore entitled to transfer her shares to
M. Karam However, the interpretation of the bylaws is also the
subj ect of the pending state action in which the court is being

asked to rule that the individual sharehol ders nade a perm ssible

3 Although Terra Nova was deci ded before Wlton, courts in
this circuit have held that it survives WIlton since appears to
have anticipated Wlton, and is consistent with its rationale.
See Nationwide Mut. Ins. Co. v. Lowe, 95 F. Supp.2d 274, 275 n.2
(E.D. Pa. 2000); (Nationwde Mut. Fire Co. v. Shank, 951 F. Supp.
68, 70 (E.D.Pa. 1997);(Aetna v. U S. Healthcare, Inc. v. Colunbia
Cas. Co., No.Gv.A 99-596, 1999 W. 624509, at *2 (E. D.Pa. Aug.

6, 1999).




of fer under the bylaws and are therefore entitled to have Ms.
Sanzo’s and the Beaudrys’ shares transferred to them

Moreover, the state court has before it the parties
necessary to nmake the requested interpretation of the bylaws and
the status of the shares, nanely, Plaintiff, the Beaudrys and the
i ndi vi dual sharehol ders. Although Elk Mountain and M. Mbore are
not parties to the state court action, the only inpedinent to
Ms. Sanzo's ability to transfer her shares are the clains
asserted to them by the individual shareholders. The state
court’s decision will determne entitlenent to the shares.
Accordingly, the state action provides Ms. Sanzo with anot her
avai | abl e, convenient renedy. As such, we exercise the
di scretion bestowed upon us by the Declaratory Judgnent Act and
by the United States Suprenme Court in Brillhart and Wlton to
stay Ms. Sanzo’'s claimfor declaratory relief pending the

resolution of the state court action.* See Wlton, 515 U. S. at

289 (holding that district court acted wthin its bounds in
stayi ng declaratory action where parallel proceedings, presenting

opportunity for ventilation of the sane state | aw i ssues

4 As the Suprenme Court has advised, under these
circunstances, a stay of the action is favored over an outright
dismssal. “[Where the basis for declining to proceed is the
pendency of a state proceeding, a stay wll often be the
pref erabl e course, because it assures that the federal action can
proceed wthout risk of a tine bar if the state case, for any
reason, fails to resolve the matter in controversy.” WIlton v.
Seven Falls Co., 515 U. S 277 , 288 n. 2 (1995)(citation
omtted).




regardi ng scope of insurance coverage, were underway in state

court); In re Texas Eastern Transm ssion Corp. PCB Contam nation

Ins. Coverage Litig., No. Gv.A 92-4804, 1997 W 164256 (E.D. Pa.

Apr.9, 1997)(hol ding stay of declaratory judgnent action pendi ng
state court resolution of sane state |aw clains regarding
I nsurance coverage was appropriate under Brillhart and Wlton);

Honme | nsurance Co. v. Perlberger, 900 F. Supp. 768 (E.D. Pa.

1995) (interpreting Brillhart and Wlton and stayi ng decl aratory
j udgnent action, even where parties and i ssues were not
identical, due to potential preclusive effect of interpretation
of insurance policy on state action).

B. Injunctive Relief.

Reading Wlton as endowi ng district courts with broad
discretion only in actions for declaratory relief, Ms. Sanzo
argues that this Court does not have discretion to stay her
cl ai ne because she seeks injunctive relief in addition to
declaratory relief. Rather, she argues that the abstention

principles of Colorado River Water Conservation Dist. v. United

States, 424 U.S. 800 (1976) and Mbses H. Cone Menmil Hosp. V.

Mercury Constr. Corp., 460 U S. 1 (1983) “continue to limt a

federal court’s discretion to decline to exercise jurisdiction
over clainms for injunctive relief.” (Pl.”s Qop’'n Moore' s Mot.

Dismiss at 14). 1In Colorado River, the United States Suprene

Court held that a federal court could decline to exercise



jurisdiction because of a pending state court action only in

“exceptional circunstances.” Colorado River, 424 U S. at 818.

The Court set forth the followng factors for district courts to
consider in deciding whether to decline to exercise jurisdiction:
(1) whether the state court has assumed in remjurisdiction over
property at issue; (2) the inconvenience of the federal forum
(3) the order in which jurisdiction was obtained; (4) the
desirability of avoiding pieceneal litigation; (5) which foruns
substantive | aw governs the nerits of the case; and (6) the
adequacy of the state forumto protect the parties’ rights. I1d.
At the outset, we note that this case, in fact, does
not appear to be “at heart an injunction case” as Ms. Sanzo
asserts, but clearly seeks a declaration regarding the bylaws and
the status of Ms. Sanzo’s shares. Indeed, it is the declaratory
j udgnment which would afford Ms. Sanzo conpl ete, pernmanent
relief. It would seemunfitting for a litigant to circunvent the
broad di scretion endowed upon federal courts by the Suprene Court
in Wlton in the declaratory judgnent context sinply by inserting
the word “injunction” in the conplaint. Mreover, it is unclear
whet her Brillhart and Wlton apply solely to cases in which the

only claimis for declaratory relief.®> In any event, a stay of

> Ms. Sanzo relies upon Wlton v. Seven Falls Co. et al.
515 U. S. 277 (1995), for the this proposition. However, WIton
nerely held that Brillhart v. Excess Ins. Co. of Anmerica, 316
U S. 491, does not apply to cases, where, unlike here, there is
no claimfor declaratory judgnent. |In those cases, the
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this case is appropriate even under Colorado River. Wile this

is not an in rem proceedi ng, and inconvenience to the parties
does not appear to be an issue, the remaining four factors
recommend a stay of this action. The state court obtained
jurisdiction first. Al of Ms. Sanzo's clains are under state
|aw. Despite Ms. Sanzo’s insistence to the contrary, the
subject of this action is essentially identical to the subject of
the state action, both revolving around the proper interpretation
of the right of first refusal provision; therefore, there is the
strong potential for pieceneal |itigation. WMbreover, and
significantly, the state court provides an adequate forum for
Ms. Sanzo's clainms. Wile she asserts that she cannot obtain
conplete relief in the state court because M. More and El k
Mountain are not parties to that action, as stated above, the
only obstacle preventing Ms. Sanzo fromtransferring her shares
to M. Karam are the individual shareholders’ clains to them
Once the state court interprets the right of first refusa
provision, entitlenment to the shares will be determ ned. As

such, we may properly exercise our discretion to stay Ms.

“exceptional circunstances” standard of Colorado R ver Water
Conservation Dist. v. United States continues to apply. WIton,
515 U. S. at 285. Ms. Sanzo’'s reliance on Terra Nova Ins. Co. V.

900 Bar, Inc., 887 F.2d 1213 (3d Cr. 1989) is equally tenuous.
In Terra Nova, the Third Circuit nmerely enphasi zed the

di stinction between a district court’s discretion in staying
actions involving a declaratory judgnent as opposed to actions in
which there is a parallel state proceeding but no claimfor

decl arat ory j udgnent.
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Sanzo’s claimfor injunctive relief, even assum ng Ms. Sanzo is
correct that such discretion is restricted in this case by

Col orado Ri ver.*®

An appropriate Order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VERA W LBURGER SANZO, CIVIL ACTI ON

Pl aintiff,

¢ Before the Mbtions to Dismss were filed, Ms. Sanzo
filed a Motion for Sunmary Judgnment on Count | of her Conpl aint.
Because this action is stayed pending resolution of the state
action, Ms. Sanzo’'s Mtion for Summary Judgnent is denied
wi t hout prejudice.
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V. : NO. 00- 2534

ELK MOUNTAI N SKI RESORT, INC. . :
and JOSEPH P. MOORE, JR., :

Def endant s.

ORDER
AND NOW this day of Septenber, 2000, it is HEREBY
ORDERED that all proceedings in this action are STAYED pendi ng
entry of a final judgment in the Montgonery County, Pennsylvania

action captioned as More Mtors, Inc., et al. v. Beaudry, et

al., No. 00-04728. It is FURTHER ORDERED that M's. Sanzo’s
Motion for Sunmary Judgnment on Count | of the Conplaint is DEN ED

W THOUT PREJUDI CE

BY THE COURT:

Robert F. Kelly, J.
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